LAW OFFICES OF

KNOPF & BROWN
DAVID W. BROWN 2307 459 AVENUE, SW.
SOLE PRACTITIONER SEATTLE, WASHINGTON 98116
ADMITTED IN D.C. & MD (301) 335-5646 EMAIL: DWB@COMCAST NET

July 21, 2026

(via email: MCP-Chair@mncppc-mc.org)

Artie L. Harris, Chair and Members of

The Maryland-National Park and Planning Commission
2425 Reedie Drive - 14" Floor

Wheaton, Maryland 20902

Re:  July 30, 2026 Hearing on Friendship Commons

Dear Chair Harris and Members of the Board:

On behalf of my clients, the Village of Friendship Heights and the Brookdale
Citizens - Association, Inc., I enclose for your review and consideration a legal
memorandum I prepared on the proper disposition of the pending applications submitted
by Friendship Commons Partners LLC (“FCP”), for review of the Preliminary, Sketch
and Site Plans for redevelopment of the GEICO property (the “Applications™), currently
set for hearing by the Board on July 30, 2026.

As the Board is aware, there is a pending case in Montgomery County Circuit
Court seeking a declaratory judgment to the effect that the Board’s July 30, 2026 hearing
on the Applications must be preceded by a ruling from the District Council regarding
FCP’s claim that the GEICO property is no longer subject to the Binding Elements
imposed on it in the course of the 1998 Local Map Amendment G-760. In that case, I
presented to the Court for decision a much-detailed motion for summary judgment in
support of the requested ruling that District Council action on the Binding Elements must
occur before definitive Board action on the Applications.

The other parties to the court case—the District Council, FCP and the Board--
have all objected to any Court ruling on the question presented, or at least not before the
Board hearing on July 30™. At this time, the litigation appears unlikely to be resolved
before the Board hearing. Hence, it is likely that the Board will be the first to speak to the
issue of agency priority we raised in Court. The question is mote easily asked than
answered in this case, as it implicates multiple processes conducted by multiple agencies
over a near 30-year period. As a result, the papers filed in court are somewhat
voluminous. Nevertheless, my clients firmly believe that there is only one clear,
unequivocal and correct answer: the Board should not act on the Applications unless and



until the District Council takes action to approve or reject the many ways in which FCP
proposes to change the Binding Elements.

I intend to testify (remotely from Seattle, where I have recently moved) to address
my clients’ position on the Binding Elements, which is that the Board should either
suspend consideration of the Applications or dismiss them without prejudice to
resubmission following action by the District Council on FCP’s proffered changes to the
Binding Elements. I note that in that process, FCP’s proposed changes must first undergo
a public hearing before the Board for an advisory recommendation before the request
goes to OZAH for an evidentiary hearing and a Hearing Examiner’s report and
recommendation to the District Council.

The cavalier disregard for the Binding Elements by the staff and the proper role
the District Council is to play in their continued efficacy, as I have detailed, are matters
of extreme importance to my clients, who have by no means made a novel demand in this
case. We are only asking the Board to do what it has done in comparable situations and
what it has already required of the property owner, GEICO. Specifically, the last time the
GEICO property was before the Board, on a Preliminary Plan amendment, it was
approved subject to Condition 21 of the Approval Resolution, MCPB No. 25-112 (Nov.
24, 2025): “The Applicant must comply with the binding elements of County Council
No. 13-1461 approving Local Map Amendment G-760.” This condition is legally
correct; the legal standard is “must comply,” not “substantial conformance,” and not
“compliance with intent.” Compliance is the standard, and except where the District
Council has delegated to the Board authority to change what constitutes compliance,
changes are a matter for the District Council, after first obtaining an advisory
recommendation from the Board. Indeed, this process is a long-standing one, exercised
as recently as last year by the Board in Development Plan Amendment 2025-01, Willow
Manor at Clarksburg, with the Board playing its proper advisory role in recommending to
the District Council, through OZAH, approval of a change in the Binding Elements made
applicable to the Willow Manor property when it was rezoned (as here, before the 2014
Zoning Ordinance rewrite).

I conclude by noting the letter the Chair sent to the Village Mayor and Council on
April 9, 2026, about the County Executive’s recounting to the Village in a recent Town
Hall meeting what the Chair described as an unfounded, “spurious narrative” regarding
community engagement by the Board and its staff. The Chair strongly disagreed, stating
that “[t]he Planning Board remains committed to ensuring . . . that planning decisions are
made transparently, thoughtfully, and in collaboration with the communities we serve.”
The attached 25-page legal memorandum, and its multiple supporting exhibits and
citations to applicable law, responds, point-by-point, to a series of unsubstantiated
arguments and excuses for not pausing your review of the Applications for District
Council action on the Binding Elements. What is before the Board is a paradigmatic
opportunity for the Board to live up to the commitment the Chair expressed to the Village
in recent months.



Sincerely yours,

N

l
David W. Brown

Counsel for the Village of Friendship Heights
and the Brookdale Citizens Association, Inc.

Enclosure: Legal Memorandum

Cc:  Erin Girard, Esq.
Walter E. Wilson, Esq.
Matt Mills, Senior Counsel to the Board
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MEMORANDUM
TO: Montgomery County Planning Board
FROM: David W. Brown

ON BEHALF OF: Village of Friendship Heights and Brookdale Citizens Association
SUBJECT: Friendship Commons Partners, LLC, Submission

Entitled “Compliance with Intent of Binding Elements”

And Staff Report Commentary on Binding Elements—

Board Agenda Item No. 10 (July 30, 2026)

DATE: July 21, 2026

This Memorandum is being submitted on behalf of my clients, the Village
of Friendship Heights (the “Village”) and the Brookdale Citizens Association, Inc. (“Brookdale™),
in opposition to the Preliminary, Sketch and Site Plan Applications submitted to the Board by
Friendship Commons Partnership, LLC (“FCP”) for the GEICO Headquarters Property in
Friendship Heights (the “Property”). This Memorandum first addresses the FCP’s ineffectual
claims made in its 14-page spreadsheet submission entitled “Compliance with- Intent of Binding
Elements,” referred to here as “the FCP Submission.” It identifies the “Binding Elements™ as those
“associated with Zoning Application No. G-760, approved on October 13, 1998.” Not mentioned
in the FCP Submission is the Board’s most recent action relating to the Binding Elements, as set
forth in its November 24, 2025, approval resolution for the current Preliminary Plan for the
Property, i.e., MCPB No. 25-112. The Resolution states in Condition 21 that “The Applicant must

comply with the binding elements of County Council Resolution No. 13-1461 approving Local



Map Amendment G-760.” This Memorandum also separately addresses the arguments made just
yesterday in the Staff Report of July 20, 2026, echoing FCP’s claims, and adding unsubstantiated
and erroneous arguments for why the grandfathering of the Binding Elements made plain in the
2014 Zoning Ordinance Rewrite does not apply in this instance.

The Board’s unqualified directive to GEICO that it “must comply” with the
Binding Elements is applicable to FCP as the contingent purchaser of the Property. But in the FCP
Submission, FCP has nowhere alluded to the currently applicable Condition 21, as FCP does not
try to claim that the Applications comply with the Binding Elements. Instead, the FCP Submission
claims that its Applications “substantially comply with the spirit and intent of the Binding
Elements,” id. at 1, and that “the property is no longer subject to the Binding Elements.” Id. at 13.
As detailed below, these claims are contrary to law, contrary to established practice, and in
derogation ohf the authority of the District Council, which has the final say on acceptance or
rejection of the many justifications set forth in the FCP Submission for not being in compliance
with the Binding Elements. As for the Staff Report, it echoes the FCP submission and, with no
statutory foundation, in effect proposes outright reversal of the Board’s currently applicable
Condition 21 without even mentioning its existence.

In short, as explained in more detail below, the Board must reject all of the
reasons advanced by FCP and staff for non-compliance with the Binding Elements. The Board
cannot lawfully approve the Applications unless and until FCP’s “Compliance with the Intent of
Binding Elements™ alternative has first gone through the process of obtaining the imprimatur of

the District Council.



L REGULATORY BACKGROUND

The Applications grow out of events and land use regulatory rulings that took place in the
1990°s that were not implemented then, but have become freshly relevant in connection with the
current Applications. These events are summarized below from an affidavit filed by the Vice
Chair of the Village Council, Francine Kerner Klein, in related, ongoing Circuit Court litigation.
Her Affidavit, furnished to Board legal counsel and the Applicant’s counsel more than two months
ago, is attached as Exhibit A, which, in turn, has eight Exhibits (1 to 8).

A. The Property and GEICO in the 1990’s

For many decades, since the original portion of the GEICO office building
was completed in 1959, the Property has had only one use: to serve as the headquarters for the
Government Employees Insurance Company, more commonly known as GEICO. The Village
occupies lan;l adjacent to the Property, across Willard Avenue, and the Brookdale community of
detached single-family homes is directly adjacent to the southwest of the Property. By the mid-
1990’s, GEICO was considering tearing down its aging headquarters in favor of building a new
and expanded headquarters office on the Property, closer to Friendship Boulevard. At about the
same time, the Board had concluded that its 1974 Sector Plan for Friendship Heights was in need
of updating. The coincidence in time of these circumstances resulted in a process where there was
great community interest in Friendship Heights about both how the 1974 Sector Plan should
change and what should happen on the Property should GEICO actually undertake its on-site
relocation plans. Klein Aff. 9 7-8. That interest was manifested in substantial community
involvement in the details of regulatory approvals that soon followed: finalizing the 1998
Friendship Heights Sector Plan to include detailed plans for the relocated GEICO offices; the

rezoning of the Property for that relocation and adding residential and public open space uses to



the Property; and the review and approval by the Board of a Preliminary Plan of Subdivision of
the Property as the first land use approval step to effectuate the rezoning and redevelopment.

B. The 1998 Friendship Heights Sector Plan

The 1974 Friendship Heights Sector Plan was updated by the 1998 Sector
Plan. Though now going through another update, the 1998 Sector Plan is still in effect and the
operative Master Plan for current development applications in Friendship Heights, including the
current Applications. By March 1997, the Board had finished its update of the Friendship Heights
Sector Plan and submitted it to the District Council for its review and approval. Klein Aff. 8.
This Council review process went on for another 10 months or so, with a Council-approved draft
emerging in January 1998, which was then prepared for printing and circulation in March 1998.
Klein Aff. Ex. 1, a relevant excerpt from the adopted 1998 Sector Plan
h The longest and most detailed Chapter of the Sector Plan is Chapter 2, entitled
“Land Use, Zoning and Urban Design Plan.” This Chapter devotes most of its discussion to
additional development on three “Major Parcels,” the only ones in Friendship Heights
recommended for zoning changes. The Property is one of the three Major Parcels, and
recommendations relating to its future development constitute the lengthiest part of Chapter 2.
Klein Aff. Ex. 1., Sector Plan pages 61-73.

The Sector Plan discussion of the Property includes three rezoning
recommendations: (1) that approximately 9 acres of the Property be rezoned to the TS-M zone; (2)
that the rest of the Property be rezoned for R-60/TDR redevelopment for single-family residential
use at a density of 11 units per acre; and (3) that the TS-M rezoning include demolition of the
GEICO headquarters in order to construct the relocated GEICO offices, with a maximum of

810,000 square feet of commercial space. Id., Ex. 1, Sector Plan at 63, 65.



The Sector Plan’s Design Guidelines spell out in greater detail how this
redevelopment of the Property should occur. They include, among others, (1) locating the new
GEICO headquarters along Friendship Boulevard in three buildings with a height transition from
nine stories near Willard Avenue to no more than five stories near Western Avenue; (2) locating
multi-family structures primarily along Willard Avenue, where building heights should not exceed
four stories; (3) providing a greenway along the southwestern boundary of the Property with
Brookdale to accommodate a hiker-biker trail connecting Western Avenue and Willard Avenue;
and (4) preserving the existing 3.7 acre Brookdale Park, expanding Brookdale Park by an
additional acre, and providing two new open spaces, in addition to Brookdale Park, to
accommodate active recreational uses abutting the greenway, one north of Brookdale Park, and
the other along Western Avenue. /d. at 65-71.

C. The G-760 Rezoning by the District Council

Given the recommendations and guidelines established in the Sector
Plan, GEICO thereafter sought District Council approval for the recommended rezoning of part of
the Property to the TS-M zone, by filing Local Map Amendment (“LMA”) G-760 in 1998. Klein
Aff. §12. The process leading to an LMA approval was then, and remains today, first obtaining a
Hearing Examiner report and recommendation on the application. That is a contested case hearing,
where the Hearing Examiner takes testimony under oath and subject to cross-examination in a
public hearing, for the purpose of making a record. The Hearing Examiner then prepares a report
and recommendation to the District Council. /d. §13.

On October 13, 1998, following receipt of the Hearing Examiner’s
Report, the District Council approved LMA G-760. The approval took the form of a written

resolution, denominated Resolution 13-1461 (October 13, 1998). Id, 914 & Ex. 2. The



Resolution makes explicit reference to the Binding Elements. Ex. 2 at 5. In keeping with existing
practice at the time, the complete list of Binding Elements is contained in the development plan
drawing, completed after the Council decision but before it is formalized in writing, which includes
a statement of approval of the completed Development Plan. Id. at 6. The Council-approved
Development Plan, in reduced form, is Klein Aff. Ex. 3. The full-size Development Plan
(approximately 30 x 427) is not readily available. Much of the key wording on the Development
Plan, denominated “Additional Binding Elements,” is still available. But due to the reductions to
legal- or letter-sized paper, they are illegible. Counsel for FCP has provided the Village what
appears to be a reliable and legible transcription of the Binding Elements for the G-760
Development Plan. Klein Aff. Ex. 4.  The Preamble to the G-760 Binding Elements reads as
follows:
The Binding Elements shown on this Development Plan apply to the Applicant GEICO
and all successors in interest or assigns (hereinafter referred to as the “Property Owner”)
and apply to any and all parts of the Applicant’s 26.5-acre tract known as Part of Parcel A,
GEICO subdivision, Parcels 1 and 2, Brookdale Neighborhood Park; and Lot 1, Block 4,
Orchardale subdivision generally located southeast of Willard Avenue, southwest of
Friendship Boulevard, and west of Western Avenue (hereinafter “the site”). These Binding
Elements will remain in full force and effect in perpetuity unless the 26.5-acre Site is
rezoned or this Development Plan is modified by means of a development plan
amendment approved by the District Council. In addition to the Binding Elements
shown elsewhere on this Development Plan and which address density, design
specifications, building configuration, and green area, open space, public use and
recreation space, the following additional Binding Elements apply to the Property Owner.
Id. at 1 (emphasis added). The Preamble’s description of the perpetuity of the LMA G-760 Binding
Elements is consistent with the then applicable Rules of Procedure for LMA’s, which provided
that if an amendment to the LMA is filed at any time after the Hearing Examiner’s Report is issued,

it “must be referred to the Hearing Examiner and approved by the District Council after receiving

a recommendation from the Hearing Examiner.” Rule 1.3. Klein Aff. 15.



D. Subsequent History of the Unredeveloped Property

With the District Council’s October 13, 1998 LMA rezoning of the Property
in hand, GEICO promptly (November 16, 1998) took the next step in pursuit of its redevelopment
plans for the Property, filing for review and approval Preliminary Plan 1-99039 with the Board.
This Plan, generally supported by the surrounding community, including the Village, was approved
by the Board in an Opinion dated May 13, 1999. Klein Aff. §16. The 1999 Plan approval was
followed by a remarkably long (26 year) hiatus in activity relating to redevelopment of the
Property. Uncertain of how or when it would implement its headquarters relocation plans for much
of that time, GEICO obtained multiple extensions of the deadline for validating its 1999 Plan,
including as recently as November, 2025, rather than make the additional filings with the Board
necessary to commence redevelopment of the Property. /d. § 17.

E. Rewrite of the Zoning Ordinance —2012-2014

During the period 2012-2014, the Board and the District Council, with the
assistance of Board and Council staff, accomplished a major rewrite of the County Zoning
Ordinance, with the primary goal of achieving greater clarity and simplicity without any major
substantive changes. In the process, many zoning classifications were eliminated, including the
TS-M zone, then applicable to nearly 10 acres of the Property and a number of other properties
throughout the County. /d. 9 18. In the Rewrite’s “Zone Translation Table,” properties in the TS-
M classification were given a new classification--the CR zone. In the translation process, the
allowed height and density in the eliminated zone became the basis for height and density limits
in the replacement zone, with no other property-specific changes considered. Klein Aff. Ex. 5.
Klein Aff. Ex. 6 is an excerpt from a staff report containing some of the property-specific instances

of this translation process. Exhibit 6 shows what became the final decision on the height and



density details to be applied to the TS-M portion of the Property. The result of this translation
process was that the Property’s zoning classification changed from TS-M to CR 3.0, C 2.0, R.1.0,
H-100T, effective October 30, 2014. Klein Aff. §18. As explained in detail below, the District
Council did not want this broad scale zoning reclassification process to negate Binding Elements
that were the product of earlier rezonings, and, as part of the Rewrite, enacted provisions to
grandfather then-current Binding Elements, subject to possible future change by the District
Council

F. The GEICO Preliminary Plan Amendment

Eventually, more than a decade after the Zoning Ordinance Rewrite,
GEICO sought a Preliminary Plan amendment in June 2025 for the Property, in which GEICO
made clear to the Board that it had finally decided that it was not going to use the commercial
space apprO\;ed in the 1999 Plan along Friendship Boulevard for relocation of its headquarters.
Klein Aff. §19. In its filings with the Board, GEICO intentionally did not specify a new intended
use for this commercially designated area of the Property. Id. 9 20. GEICO also never asserted
that the LMA G-760 Binding Elements were, in whole or in part, invalid, negated or otherwise
inapplicable to the Property, on account of the 2014 Zoning Ordinance rewrite or for any other
reason. /d. The Board approved the 2025 Plan Amendment on November 24, 2025, mandating in
the approval resolution compliance with the Binding Elements. Id.

G. The Current FCP Plans

On March 4, 2026, FCP filed a new Preliminary Plan for the Property,
denominated Preliminary Plan 120260140. The required Statement of Justification (“SOJ”), filed
April 1, 2026, as amended on May 5, 2026, states that this 2026 “Plan Application is intended to

replace [the Board’s] prior approvals in their entirety.” Klein Aff. §21 & Ex. 8, an excerpt from



the SOJ at 3. The SOJ addresses the G-760 Binding Elements and asserts that the zoning
classification changes incident to the Zoning Rewrite process of 2014, “negated the continuing
application of the Binding Elements to the Property.” Id., SOJ at 2.

The authority cited for this claim is the statement in the Preamble to the
Binding Elements (set forth in subpart I.C. above) addressing their perpetuity. In addition, the SOJ
asserts (at 3 n.1) that a number of the Binding Elements were invalid because they relate to future
improvements on the part of the Property that was not rezoned in LMA G-760. Klein Aff. § 22.
On April 1, 2026, amended on May 5, 2026, FCP also filed at the Board Sketch Plan and Site
Plan applications (Nos. 320260030 and 820260120, respectively) based on the new Preliminary
Plan, and SOJ’s for each. In both, the argument in the Preliminary Plan SOJ for negating or
invalidating the Binding Elements was repeated. Klein Aff. §23.

At no time from the submission of the 2025 Preliminary Plan Amendments
until the SOJ submissions of April 1, 2026, did GEICO or its contract purchaser, FCP, ever assert
or claim in any submission to either the District Council or the Board that the G-760 Binding
Elements, in whole or in part, were invalid or had been negated by any action of the District
Council or the Board. Klein Aff. §24. Since the April submissions, FCP has “doubled down” on
its negation/invalidation claims in the preamble to its recent “Compliance with Intent” spreadsheet,
as follows:

A number of Binding Elements . . . are no longer applicable to the GEICO
property, and the remainder never lawfully applied to areas not subject to the
rezoning application. Pursuant to the preamble to the Binding Elements, “These
Binding Elements will remain in full force and effect in perpetuity unless the 26.5
acre Site is rezoned or this Development Plan is modified by means of a
development plan amendment approved by the District Council.” In 2014, the area
subject to the Zoning Application was rezoned to CR 3.0, C 2.0, R 1.0, H 100T as
part of the Sectional Map Amendment that accompanied the new Zoning Ordinance

for the County, effectively negating the continuing application of the Binding
Elements to the property. Additionally, although a number of the Binding Elements


















































































































































































































































































































