IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY

Village of Friendship Heights, et al., &
Plaintiffs, *
V. *

Case No. 15-CV-26-002907
The Montgomery County Planning
Board of the Maryland-National *
Capital Park and Planning Commission, et al.,

Defendants.
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MOTION TO DISMISS

Defendant, the Montgomery County Planning Board of The Maryland-National
Capital Park and Planning Commission, by and through undersigned counsel, and
pursuant to Maryland Rules 2-311 and 2-322(b)(2), hereby moves for dismissal of this
action for failure to state a claim upon which relief can be granted, and in support thereof
states as follows:

Where We Are

1. This matter is currently before the Court pursuant to a Declaratory
Judgment action filed by Plaintiffs relating to three development applications (“the
Applications”) filed by Defendant Friendship Commons Partners LLC (“Defendant
Developer”) with the Montgomery County Planning Board in March and April of 2026.

In order to redevelop the site of the former GEICO headquarters in the Village of



Friendship Heights with much-needed housing, these Applications seek approval by the
Planning Board of a Preliminary Plan of subdivision pursuant to Chapter 50 of the
Montgomery County Code, and Sketch and Site Plans pursuant to the Montgomery
County Zoning Ordinance (Chapter 59 of the Montgomery County Code). Montgomery
County Code, §§ 50.4, 59.7.3.3, and 59.7.3.4 (2026).! The Preliminary Plan is step one
in the County’s land development process, the Sketch Plan is step two, and the Site Plan
is step three. Id. Should all three Applications be approved by the Planning Board,
Defendant Developer will be allowed to apply for its building and related “dirt-moving”
permits and eventually (and presumably) proceed to construction.

2. The Staff of the Planning Department (“Planning Staff’”), which serves as
the expert technical staff of the Planning Board, is currently analyzing these applications
pursuant to County law in order to ensure compliance with all applicable laws and
regulations, as well as substantial conformance with all applicable master plans.
COMCOR 50.10.01.02.A.8 and 50.10.01.06 (2026); see also Montgomery County Code,
Chapters 50 and 59.

3. Following this comprehensive and highly-technical expert analysis, Staff
will make a recommendation to the Planning Board in the form of a Staff Report, which
will be posted for public view and comment. COMCOR 50.10.01.06.D.2.

4, The Planning Board will then hold a public hearing on the three
Applications (currently scheduled for July 30, 2026) and vote to either approve or

disapprove each one. Three separate Planning Board Resolutions will subsequently be

1 All Montgomery County Code provisions and regulations from the Code of Montgomery Counly Regulations



issued embodying these decisions, pursuant to the law. Montgomery County Code §§
50.4.2.C4,59.7.3.3.H, 59.7.3.4.F.1 (2026).

5. Following the mailing of these Resolutions to all interested parties,
any and all potentially aggrieved parties will have thirty days in which to file a Petition
for Judicial Review/Petition for Administrative Mandamus in this Court seeking judicial
review of the Planning Board’s decisions on the Applications. Md. Code Ann., Land Use
§ 23-401 (2026); Montgoemery County Code § 59.7.3.4.F.2 (2026); Md. R. 7-201, et seq.,
7-401, et seq. This judicial review process is mandated by State law, County law, and the

Maryland Rules. Id.

The Three Most Salient Facts in This Entire Action
6. No Staff Report has yet been issued.
7. No Planning Board hearing has yet been held.

8. No decisions whatsoever have been made by the Planning Board.

This Action Runs Contrary to Principles of Maryland Administrative Law and
Afoul of Both the State and Federal Constitutions
9. Plaintiffs’ Amended Complaint, in spite of its volume, is notably lacking in
any allegations of actual decisions by the Planning Board. To Plaintiffs’ credit, this is

because none have been made.

(COMCOR) are available at https://codelibrary.amlegal.com/codes/montigomerycounty/latest/overview.
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10. By Plaintiffs’ own admission, this lawsuit seeks to interrupt and dictate
the process by which the Planning Staff analyzes the Applications which have been filed,
including mandating certain expert administrative agency findings be made by the Court.
Amended Complaint at 12, Paragraph 2 (“A declaration that the Preliminary Plan, Sketch
Plan and Site Plan submitted by Friendship Commons Partners LLC for the Property are
not consistent with the Binding Elements of LMA G-760, and thus cannot lawfully be
favorably acted upon by the {Planning] Board in their present form...”).

11.  This goes beyond a determination by the Court (which would still be
inappropriate under Maryland law at this juncture due to the various and sundry reasons
explained herein) that the “Binding Elements of LMA G-760" simply do or do not apply;
remarkably, Plaintiffs are asking the Court to state that the Binding Elements apply and
have not been met by the submitted Applications. /d. Such a determination combines a
highly technical planning analysis with an expert level of planning discretion which must
be made by the relevant authority — the Planning Board. A reviewing court “‘must not
itself make independent findings of fact or substitute its judgment for that of the
agency.”” Halici v. City of Gaithersburg, 180 Md. App. 238, 248 (quoting Maryland-
National Capital Park and Planning Commission v. Anderson, 395 Md. 172, 180-81
(2006)(further citation omitted)).

12. Such an action not only turns longstanding principles of Maryland
administrative law on their head, as the expertise of agencies in their relevant fields is to

be respected by the Judiciary, it also invokes a fundamental separation of powers concern



between administrative agencies (executive) and the courts (judicial). Concerned
Citizens of Cloverly v. Montgomery County Planning Board, 254 Md. App. 575, 606,
(2022) (citation omitted); Md. Decl. of Rights, Art. 8 (1776) (“That the Legislative,
Executive, and Judicial powers of Government ought to be forever separate and distinct
from each other; and no person exercising the functions of one of said Departments shall
assume or discharge the duties of any other.”). Courts are not permitted to assume,
particularly in advance, the functions of independent agencies simply because another
party is worried about what that agency might — or might not - do. That is why judicial
review exists.

13. The County Code demands a Planning Board hearing on all these
applications. Montgomery County Code §§ 50.4.1.E, 59.7.3.3.C, 59.7.3.4.C (2026).

And, given the constitutionally-protected property interests of the Applicant/Defendant
Developer, so do even the most rudimentary notions of due process. See Reese v.
Department of Health and Mental Hygiene, 177 Md. App. 102, 154 (2007).

14, Furthermore, for the Court to dictate the result in advance of such a hearing
(Plaintiffs are seeking a finding that the Applications are “not consistent with the Binding
Elements of LMA G-760"), while completely bypassing the administrative expertise of
the agency and the regulatory process laid out by the Council? in the Montgomery County
Code, this potential due process affront is exacerbated. It requires no citation to authority

that a hearing — the result of which has been determined by a court in advance - is a sham

2 Since 1927, the County Council sits as the District Council when it decides land use matters in Montgomery
County pursuant to Division I of the Land Use Article of the Maryland Code, also known as the Regional District
Act. Md. Code Ann., Land Use, Division II {2026).



exercise and a violation of the Applicant Developer’s property rights under the Fifth and
Fourteenth Amendments to the Constitution of the United States, as well as Article 24 of
the Maryland Declaration of Rights. U.S. Const. amend. V and XIV, § 1, Md. Decl.
Rights art. 24. Due process requires a fair opportunity to be heard at the necessary
hearing — not a decision beforehand.

There Is No Final Decision in the Matter

15.  *“Itis a basic tenet of administrative law that ‘[w]here an administrative
agency has primary or exclusive jurisdiction over a controversy, the parties to the
controversy must ordinarily await a final administrative decision before resorting to the
courts for resolution of the controversy.” Board of Public Works v. K. Hovnanian's Four
Seasons of Kent Island, LLC, 443 Md. 199, 215 (2015). The Planning Board has primary
and exclusive jurisdiction over preliminary plans of subdivision in most of Montgomery
County pursuant to State law. Md. Code Ann., Land Use § 20-202(b)(1)(i){1) (2026); see
also Montgomery County Code, Chapter 50. The Planning Board has exclusive and
primary jurisdiction over sketch and site plans under Chapter 59 of the Montgomery
County Code (the Zoning Ordinance). Montgomery County Code § 59.7.1.2 (2026).

16.  “To be ‘final,’ the order or decision must dispose of the case by deciding all
questions of law and fact and leave nothing further for the administrative body to
decide.” Willis v. Montgomery County, 415 Md. 523, 535 (2010). An “agency order is
not final when it is contemplated that there is more for the agency to do.” Kim v.
Comptroller of Treasury, 350 Md. 527, 534 (1998). There has been no decision — at all -

by the Planning Board in this matter. There is no agency order whatsoever, not to



mention a final one. And there will not be any such order until after the July 30, 2026
hearing has been held.

17.  “Itis well established that ‘[t]he salutary purpose of the finality
requirement is to avoid piecemeal actions in the circuit court seeking fragmented
advisory opinions with respect to partial or intermediate agency decisions.” Hovnanian,
443 Md. at 222 (quoting Driggs Corp. v. Maryland Aviation Administration, 348 Md.
389, 407 (1998). But no decision has been made by the Planning Board. Nothing partial.
Nothing intermediate. Nothing at all.

Administrative Remedies Must Be Exhausted, and Plaintiffs Seek to Ignore the
Administrative Process Altogether

18.  When an administrative remedy is provided by the legislature (in this
instance the General Assembly as it relates to the Maryland Land Use Article for
subdivision and the Council as it relates to the County’s Zoning Ordinance for sketch and
site plans), the administrative process is required to be exhausted before the courts
become involved. Falls Road Community Ass’n, Inc. v. Baltimore County, 437 Md. 115,
136 (2014) (citation omitted). There can be no exhaustion of administrative remedies
when there has not even been an administrative decision.

19.  This is clearly a matter of the specialized subject-matter expertise which the
agency (the Planning Board) can bring to bear in analyzing the information presented to
it, and the obvious corollary principle that permitting interruption for the purposes of
premature judicial intervention at various stages of the administrative process might well

undermine the very expert efficiency which the legislature intended to achieve in the first



place. Comptroller of Maryland v. Comcast of California, 484 Md. 222, 233-34 (2023)
(citations omitted); Comptroller of the Treasury v. Zorzit, 221 Md. App. 274, 295
(2015)(citations omitted).

20.  The law requires that the process be allowed to run its course, not short-
circuited. “[A] party wishing to circumvent the administrative process must demonstrate
that an agency is operating indisputably beyond its authority and distinctly outside its
fundamental jurisdiction.” Halici, 180 Md. App. at 253-54 (citation omitted). There has
not been, nor could there be, any such allegation in the instant case. This is first and
foremost a planning issue, and, at this stage, it is for the Planning Board to decide.

The Declaratory Judgment Act Itself Forbids This Action

21.  Maryland’s Uniform Declaratory Judgment Act states, in no uncertain
terms, “[i)f a statute provides a special form of remedy for a specific type of case, that
statutory remedy shall be followed in lieu of a proceeding under this subtitie.” Md. Code
Ann. Cts. & Jud. Proc. 3-409(b)(2026). This language could not be clearer. See also
Baranski v. Prince George's County, 41 Md. App. 443, 450 (1979)(citations omitted);
Hartman v. Prince George's County, 264 Md. 320, 323-24 (1972)(citations omitted).

22.  All three applications in this case have statutory remedies enumerated in
State law, the County Code, and the Maryland Rules. Md. Code Ann., Land Use § 23-
401 (2026); Montgomery County Code § 59.7.3.4.F.2 (2026); Md. R. 7-201, et seq., 7-
401, et seq. These processes must be followed, not bypassed with a premature
declaratory judgment action. See also Mayor and City Council of Baltimore v. Seabolt,

210 Md. 199 (1956).



This Entire Matter Is Predicated by Speculation Piled On Speculation

23.  Finally, the Planning Board is compelled to point out that this entire
exercise is speculative. The Board might very well deny the Applications. When facts
underlying a controversy do not exist because they have not yet arisen, a ruling on a
request for declaratory relief based on those facts is merely an academic exercise and will
not be entertained. Stevenson v. Lanham, 127 Md. App. 597, 612 (1999) (citations
omitted).

24.  If the Applications are denied by the Planning Board, Plaintiffs would
presumably be satisfied and this entire exercise rendered moot and confirmed to be the
tremendous waste of time and judicial resources it certainly appears to be. See La Valle
v. La Valle, 432 Md. 343, 351-52 (2013) (citations omitted) (Maryland courts do not

decide moot controversies).

WHEREFORE, the Montgomery County Planning Board of The Maryland-
National Capital Park and Planning Commission hereby respectfully requests that its

Motion be GRANTED and Plaintiffs’ Amended Complaint be DISMISSED.

Respectfully submitted,

THE MARYLAND-NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

DEBRA S. BORDEN
GENERAL COUNSEL

Emily J. Vaias
Principal Counsel



Gt Vil

Matthew T. Mills (0312170058)
Senior Counsel
Matthew.Mills @ mncppc.org

Office of the General Counsel

The Maryland-National Capital Park and Planning Comm.
2425 Reedie Drive — 14™ Floor

Wheaton, Maryland 20902

(301) 495-2177

CERTIFICATE OF SERVICE

[ hereby certify that on the date set forth below, a copy of the foregoing Response was

served electronically and via first-class USPS postage-prepaid upon the following:

David W. Brown, Esq. Erin E. Girard, Esq.

Knopf & Brown Lerch, Early & Brewer, Chtd.

2307 45" Avenue, SW 7600 Wisconsin Avenue — Suite 700
Seattle, Washington 98116 Bethesda, Maryland 20814
dwb@comcast.net eegirard @lerchearly.com

Attorney for Plaintiffs Attorneys for Co-Defendant FCP LLC

Corey Talcott, Esq.

Walter Wilson, Esq.

Office of the County Attorney

101 Monroe Street — Third Floor

Rockville, Maryland 20850
Corey.Talcott@montgomerycountymd.gov
Walter. Wilson @montgomerycountymd.gov

Attorneys for Co-Defendant County/District Council

Vbl ;M c/r6/ %046

Matthew T. Mills
Senior Counsel
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IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY

Village of Friendship Heights, et al., *
Plaintiffs, *
V. *

Case No. 15-CV-26-002907
The Montgomery County Planning
Board of the Maryland-National *
Capital Park and Planning Commission, et al.,

Defendants.
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ORDER
The Court, having read and considered the Motion to Dismiss filed by the
Montgomery County Planning Board of The Maryland-National Capital Park and
Planning Commission, and any response thereto, itis this ____ day of

, hereby ORDERED that the Motion is GRANTED.

W."
Circuit Court for Montgomery County



