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IN THE CIRCUIT COURT
FOR MONTGOMERY COUNTY, MARYLAND

VILLAGE OF FRIENDSHIP HEIGHTS, :
et al., :
Plaintiffs,

V. : Civil Action No.: 15-CV-26-002907

MONTGOMERY COUNTY PLANNING :
BOARD, et al., :

Defendants.

PLAINTIFFS’ SUMMARY JUDGMENT REPLY MEMORANDUM

| 8 INTRODUCTION

Plaintiffs seek a declaratory judgment that establishes as a matter of law that the
Planning Board cannot take action on plans submitted to it for development on property subject
to Binding Elements where the submitted plans repudiate compliance with the Binding Elements
without the applicant having first obtained the District Council’s approval for such repudiation.
In support of the requested judgment, plaintiffs simultaneously submitted a motion for summary
judgment demonstrating that applicable law requires a separate proceeding leading to a District
Council decision approving modification or elimination of the Binding Elements before the
Board can adjudicate plans that do not comply with the existing Binding Elements. In opposing
summary judgment the Planning Board offers no disagreement with our legal analysis
concluding that approval by the District Council of such noncompliance necessarily must
precede action by the Board on the noncompliant plans (as to Binding Elements) presented to it.

In its opposition to summary judgment, FCP makes no attempt to explain the lawfulness of its



continued insistence that the Binding Elements have been negated or invalidated, presumably
making it unnecessary for FCP to first go through the separate process of seeking the District
Council’s endorsement of its claim of abrogated Binding Elements.  Equally importantly,
neither the Board nor FCP has taken exception in any way to the sworn affidavit of Village Vice-
Chair Francine Kerner Klein, documenting the facts and the law that underlie plaintiffs’
declaratory judgment claim that the Binding Elements have not been negated or invalidated, and
must be complied with by FCP unless changed by the District Council. The remaining
defendant, the District Council, has not at this time filed any opposition to plaintiffs’ motion for
summary judgment.

Instead of responding on the merits regarding the legal question presented for declaratory
relief, all three defendants have filed motions to dismiss this case, offering a panoply of reasons
the Court ml;st not rule on the legal issue presented by plaintiffs. Those meritless claims are
dealt with separately in opposition to those motions. Plaintiffs explain in those separate filings
why the various rationales defendants have advanced to deter this Court from addressing this
legal issue with timely declaratory relief do not apply here. If those motions are denied, as they
should be, the issue of summary judgment has been joined without defendants’ having identified
with particularity in their responses of “material fact as to which it is contended that there is a
genuine dispute,” as required by Md. Rule 2-501(b)(1).

IL. THE DECLARATORY RELIEF BEING SOUGHT IS BASED ON THE

ESTABLISHED LEGAL PROCESS FOR AMENDING OR DISSOLVING
BINDING ELEMENTS

The Amended Complaint Prayer for Relief seeks the following declaration:

A declaration that the Preliminary Plan, Sketch Plan and Site Plan
submitted by Friendship Commons Partners LLC for the Property are not

consistent with the Binding Elements of LMA G-760, and thus cannot
lawfully be favorably acted upon by the Board in their present form, and



declare that to obtain Board approval of its Plans, FCP must either modify

the Plans to remove all such inconsistencies, or obtain a finally approved

amendment to those Binding Elements that eliminates all inconsistencies

between the FCP plans, as they may be amended, and the LMA G-760

Binding Elements.

The predicate part of this request, i.e., inconsistency between FCP’s plans and the
Binding Elements of LMA G-760, has been effectively conceded by FCP here by maintaining its
previously expressed position that the Binding Elements may be disregarded in that they have
been extinguished or were never valid in the first place. Such an extraordinary claim would not
be necessary if its plans were fully consistent with the Binding Elements. FCP’s response also
confirms that it has no intention of modifying its plans to reflect such consistency before the
plans are adjudicated in the Board’s July 30" public hearing. This leaves as the only other
lawful option amendment of the Binding Elements by the District Council such that any
inconsistenc;/ between the Binding Elements, as they may be amended or dissolved, is
eliminated. In this respect, plaintiffs’ Prayer for Relief is based on the established legal process
for amending or dissolving Binding Elements, as detailed more fully below. In seeking summary
judgment, plaintiffs have contended that this process culminates in a final decision by the
District Council on what Binding Elements are to apply, which is then to be reflected in the
project plans submitted to the Board for review and approval. Skipping over this essential step of
District Council review and approval on any change to the Binding Elements contravenes
established procedure. It is also highly prejudicial to the adjacent residential community, in that
protection from possible adverse effects of the rezoning precipitated application of the Binding
Elements in the first place. Just as Binding Elements are determined by the District Council, the

procedure for amending Binding Elements culminates in a decision by the authority that imposed

the Binding Elements in the first place: the District Council.



While the foregoing analysis is presented in plaintiffs’ summary judgment motion
without dispute, plaintiffs wish to emphasize, utilizing public record information that has become
available, more precisely why there can be no doubt about the correctness of the legal ruling
sought by declaratory judgment. When the owner (or designated agent) of a rezoned property
seeks to modify any or all Binding Elements previously applied to the property, the process starts
with the owner or agent submitting a modification request to the Office of Zoning and
Administrative Hearings (“OZAH”), a legislative branch office of the County Council that is not
under the supervision of the Board. Exhibit A consists of relevant excerpts from OZAH
Regulations governing requests to amend Binding Elements on Development Plans approved by
the District Council before the Zoning Rewrite that went into effect on October 30, 2014. Those
regulations apply here, as LMA G-760 long predates the 2014 Rewrite. In summarized form,
those rules 1:equire the owner or agent to file with OZAH an application to amend Binding
Elements and to send notice of the application to adjoining and confronting property owners and
nearby citizens associations. The Planning Board reviews the modification request and may
address it in a Board public hearing. The Board makes no final decision on the request; it sends a
recommendation to OZAH. OZAH, in turn, sets a public hearing date on the request before the
OZAH Hearing Examiner if there is public opposition, or a hearing is recommended by the
Board, or an aggrieved party requests a hearing. Standard OZAH hearing procedures are then
employed for scheduling and conducting the hearing if needed, after which the Hearing
Examiner prepares a report and recommendation to the District Council. All hearing participants
are given notice of the report and are entitled to request oral argument before the Council on the

OZAH report. The process ends with a final decision on the application by the District Council.



The required process is well-illustrated by an example from 2013, culminating in
Council Resolution 17-863, a relevant excerpt of which is attached as Exhibit B. It shows
clearly that although the Board has an advisory role to play in amending Binding Elements, any
actual amendment is the product of a proceeding separate from plan review by the Board, with
the final decision on Binding Element amendments made by the District Council, following any
needed evidentiary hearing conducted by the OZAH Hearing Examiner, not the Board. In the
Exhibit B case, the Board staff reviewed the amendments, followed by Board review and a
recommendation of approval with the addition of several new binding elements. As a result, the
application prepared a revised development plan amendment, which, after another round of staff
and Board level review and recommendations, was the focus of the OZAH hearing. This was
followed by a report and recommendation from the Hearing Examiner to the District Council,
whose appro“val of the changes to the Binding Elements is documented and detailed in Council
Resolution 17-863.

While the above proceeding took place 2012-13, the procedures that are followed
for modifying local map amendments approved by the District Council today have been retained
for local map amendments approved by the District Council before the Zoning Rewrite went into
effect on October 30, 2014. At this point, the occasions for requests to modify pre-October 30,
2014 binding elements may have become less frequent but they are unchanged.

Indeed, just last year, the District Council approval process was followed in DPA
2025-01, Willow Manor at Clarksburg, a case where the applicant sought a change in a Binding
Element to a Development Plan approved before October 30, 2014—i.e., on September 9, 2003.
Exhibit C documents the steps taken leading to approval of a Binding Element change in that

case. The Exhibit perfectly illustrates compliance with the established procedures that should



have been followed in this case but were not. Exhibit C begins with the first page of the
Executive Summary of the June 16, 2025 staff report on the application. In three brief sentences,
staff sets out the review prioritization followed last year and disregarded now:

Cabin Branch is subject to a Development Plan, which includes a binding element

that limits the number of “Service/Public Units” (senior living units) to 500 within

Cabin Branch. A total of 500 units have already been built or entitled for future

development. Therefore, approval of an amendment to the Development Plan to

adjust the cap on senior living units is needed before the Applicant can submit

Preliminary and Site Plan applications.
Staff Report Executive Summary at 1 (emphasis added). Next in Exhibit C is the Board’s July
8, 2025 letter of recommendation of approval to the Hearing Examiner following its review of
the application at a Board hearing on June 26, 2005. It included a recommendation that no
OZAH hearing was necessary in light of the lack of opposition to the request. Next is the
Hearing Examiner’s September 4, 2025, required report and her recommendation of approval to
the District Council, noting that she did not conduct an additional hearing. Despite lack of
opposition, the OZAH report included a detailed explanation of the zoning-based rationale for
granting the requested Binding Element modification. Next is a memorandum of September 30,
2025, from Council legislative staff to the District Council, summarizing the case and preparing
the Council to act on the Hearing Examiner’s recommendation after a briefing from the Hearing
Examiner at the Council session of October 14, 2025. Lastly, Exhibit C includes District
Council Resolution 20-941 approving the Binding Element modification request.

The process employed leading to approval of the Exhibit B and Exhibit C development
plan amendments is important here not with respect to their substance, but rather with respect to
their confirmation that the current Board is well aware of the legally required, long established

process leading to modification of Binding Elements, making clear that final Board action on

plans comes after, not before, District Council review and approval of amendments to



Binding Elements. The Board’s response to this lawsuit also confirms the Board’s awareness
that that process has not been applied to date in this case, and that the Board has no intention of
insisting that it be employed to reconcile any inconsistencies between FCP’s plans and the
applicable Binding Elements. How the Board, the Hearing Examiner and the District Council
handled the modification request in DPA 2025-01 also confirms the necessity of District Council
action before the Board conducts its review of plans that are dependent upon the outcome of the
District Council proceeding. In DPA 2025-01, all involved found the Binding Element
modification request to be substantively meritorious, but a favorable analysis of its substance by
the District Council is nonetheless essential for subsequent Board action on plans consistent with
the changed Binding Elements. While no OZAH Hearing Examiner hearing was deemed
necessary in that case due to lack of opposition, that would, with complete certainty, not be the
case here. l;laintiffs speak for hundreds of citizens where there is strong opposition to FCP’s
complete repudiation of the Binding Elements.

Yet despite the Board’s recent recognition in DPA 2025-01 of its subordinate
(recommendation only) role in evaluating a change in the Binding Elements, it nevertheless
failed in this case to stop the processing of FCP’s plan, despite the Village’s pointing out to staff
that there was no legal foundation to FCP’s claim that the Binding Elements had been negated or
invalidated, and that disregarding the Binding Elements would require District Council approval.
Klein Aff. § 25. The inexplicable shift in handling such requests, as between DPA 2025-01 and
this matter, is not only contrary to established District Council procedure; it is also contrary to
the Zoning Ordinance’s requirements that both sketch and site plans must be found to satisfy the
Binding Elements of LMA G-760. § 59.7.3.3.E.3. (sketch plan) and § 59.7.3.4.E.2.b. (site plan).

Moreover, accepting for review plans noncompliant with these provisions is contrary to the



Board’s own procedures for handling site plans and sketch plans, as set forth in the Board’s
“Administrative Procedures for Development Review,” the relevant excerpt of which is included
as Exhibit D.

The Board offers no explanation for why it did not reject FCP’s plans outright for their
disregard of the Binding Elements. It is certainly puzzling that the Board accepted for review
plans that stand in stark contrast to action it took only last year, when the Board specifically
upheld the applicability of the Binding Elements in approving the existing approved Preliminary
Plan for development of the GEICO property. Klein Aff. 9 19-24.  One possibility is that the
Board accepted at face value FCP’s certifications that its applications conform “to all applicable
Federal, State and County laws and regulations,” and that no waiver was needed or requested.
Id. at 20. In light of the above, this certification was legally erroneous but may have gone
unquestioneci at the time of initial review. But the problem should have been highlighted and
addressed in the course of the Development Review process that followed, especially since the
Village had, by the time of the initial Development Review Committee meeting, made the Lead
Reviewer aware of it and had requested that processing of the FCP plans be immediately stopped
to permit the required District Council’s Binding Element amendment review process to take
place first. Klein Aff. 4 25. Indeed, the Board’s Development Review regulations, in Section
6.(a), expressly contemplate that when it becomes clear that the application is dependent upon
obtaining the zoning-based approval of another County agency (here, the District Council), the

process must be stopped until that approval is obtained.'

! Section 6.(a) of the Regulations provides that “[i]f a proposed development application requires
approval of a variance of a zoning standard by the Montgomery County Board of Appeals,
Planning Department staff will not process the application until the Board of Appeals acts.”
(emphasis added). The Board of Appeals is the exclusive authority for grant or denial of
variance requests in the County. Similarly, the District Council is the exclusive authority in the



CONCLUSION

For the foregoing and previously stated reasons, the motion for summary judgment filed
by plaintiffs should be granted. Plaintiffs reiterate their request for a hearing on their motion for
summary judgment, which has not been opposed by defendants. Plaintiffs also reiterate their
request that their legal counsel be allowed to participate remotely in the hearing, regardless of
whether the Court agrees to limit that request to their counsel or orders the entirety of the hearing

to be remote.

Respectfully submitted,

/S/ David W. Brown

David W. Brown (0206070001)
KNOPF & BROWN
2307 45™ Avenue, SW
Seattle, Washington 98116
(301) 335-5646
dwb@comcast.net

June 26, 2026 Attorney for Plaintiffs

County for amendment of Binding Elements, as detailed above. The rationale for stopping work
on an application lacking a needed District Council approval is no less compelling than the
rationale for awaiting the outcome of a variance hearing process at the Board of Appeals.
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VILLAGE OF FRIENDSHIP HEIGHTS,
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PLAINTIFFS’ SUMMARY JUDGMENT REPLY
EXHIBIT A

Excerpt from OZAH Regulations
Regulations for Development Plans
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David W. Brown (0206070001)
KNOPF & BROWN
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Seattle, Washington 98116
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dwb@comcast.net
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NOTICE REGARDING AMENDMENTS TO FLOATING ZONE PLANS,
DEVELOPMENT PLANS OR SCHEMATIC DEVELOPMENT PLANS

On March 4, 2014, the Council voted to approve a new Zoning Ordinance, effective October 30,
2014 (Ordinance No.: 17-43; Zoning Text Amendment No.: 13-04) ("New Zoning Ordinance"),
which was amended on September 30 2014, in Zoning Text Amendment 14-09 (Ord. No. 17-52).

For rezoning applications filed after October 29, 2014, the New Zoning Ordinance eliminates the
two plans (a Development Plan (DP)) or a Schematic Development Plan (SDP)) that previously
accompanied applications for floating zones and created a single plan, a Floating Zone Plan
(FZP), to be approved with these applications. The New Zoning Ordinance also permits
amendments to Floating Zone Plans (FZPA) and sets procedures for these amendments.

Applicants who have a previously approved DPs or SDPs may apply for amendments to those
plans under the old Zoning Ordinance until October 30, 2039. Applications for a Development
Plan Amendment (DPA) or Schematic Development Plan Amendment (SDPA) for a plan
approved prior to October 30, 2014, are governed by the previous Zoning Ordinance, pursuant to
Section 59-7.7.1.B.1 of the New Zoning Ordinance, with certain exceptions specified in Sections
7.7.1.B.3. and 7.7.1.C.

To implement the new Zoning Ordinance, the Council also adopted new filing fees for FZPAs,
DPAs, and SDPAs (Resolution No. 17-1168) and approved new Rules of Procedure to govern all
OZAH proceedings in zoning matters (Resolution No. 17-1249). The new fee schedule and the
new rules are set forth on this website.

This notice sets forth administrative procedures for amending a DP or an SDP. Procedures for
amending FZPs are listed under a separate heading. Applicants for any of these plan
amendments must submit four sets of its application and documents to Montgomery County
Planning Department, at 8787 Georgia Avenue, Silver Spring, (301) 495 - 4610, for its
assessment and certification of completeness. Twenty - five percent of the filing fee approved by
the District Council must be paid directly to the Planning Department when the application is
submitted for verification of completeness. Payment of the remaining 75% of the filing fee and
the entire sign fee must be included with the application when it is filed with OZAH. Once
Planning Staff certifies completeness of the application, the Applicant must file the certified
original and fees with OZAH, which will accept the application and establish a hearing date.
OZAH will maintain the original certified application and the record of the case; three complete
copies of the application will be retained by M - NCPPC Technical Staff for its review and
recommendation.

Forms and checklists for DPA and SDPA amendment applications follow this notice.









































































































