IN THE CIRCUIT COURT
FOR MONTGOMERY COUNTY, MARYLAND

VILLAGE OF FRIENDSHIP HEIGHTS, and
BROOKDALE CITIZENS ASS’N, INC,,

Plaintiffs,
V. : Civil No. C-15-CV-26-002907

MONTGOMERY COUNTY PLANNING
BOARD, COUNTY COUNCIL FOR
MONTGOMERY COUNTY, MARYLAND
SITTING AS THE DISTRICT COUNCIL FOR
THAT PORTION OF THE MARYLAND-
WASHINGTON REGIONAL DISTRICT IN
MONTGOMERY COUNTY, and FRIENDSHIP
COMMONS PARTNERS LLC,

Defendants.

DEFENDANT FRIENDSHIP COMMONS PARTNERS LLC’S
OPPOSITION TO PLAINTIFE’S MOTION FOR SUMMARY JUDGMENT

Defendant Friendship Commons Partners LLC (“Friendship Commons”), by undersigned

counsel and pursuant to Maryland Rules 2-311 and 2-501, hereby opposes the Motion for

Summary Judgment (the “Motion”) filed by Plaintiff Village of Friendship Heights (“Plaintiff”).!

The Motion should be denied because: (i) this dispute is not ripe for judicial resolution; (i) Plaintiff

is seeking to bypass the exclusive administrative review process governing the pending land use

applications; (ii1) the requested declaration would amount to an improper advisory opinion; and,

in any event, (iv) Plaintiff has not established entitlement to summary judgment on the present

record.

! The other plaintiff in this action is the Brookdale Citizens Association, Inc. Both plaintiffs shall collectively be

referred to as “Plaintiffs.”
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INTRODUCTION

This case arises from a dispute over the proposed redevelopment of the former GEICO
headquarters property located at 5260 Western Avenue in Chevy Chase, Montgomery County (the
“Property”). Plaintiffs contend that a set of “Binding Elements” adopted by the County Council in
1998 as part of a prior rezoning of a portion of the Property still govern redevelopment of the site
today. Friendship Commons is the contract purchaser of the Property and, on April 2, 2026,
submitted Sketch Plan No. 320260030, Preliminary Plan No. 120260140, and Site Plan No.
820260120 (collectively, the “Applications”) to redevelop the site that are currently pending before
the Montgomery County Planning Board (“Planning Board”). The County Council for
Montgomery County, sitting as the District Council, is the governmental body that originally
approved the 1998 rezoning and the related development plan.

Plaintiffs contend that the Binding Elements continue to control the proposed
redevelopment and that the Applications therefore cannot be favorably acted upon in their current
form. Friendship Commons disputes that position and, among other things, contends that a
subsequent County rezoning action extinguished those restrictions. But this Court need not (and
may not) consider the merits of that dispute. The immediate issue is whether Plaintiffs may obtain
a judicial declaration before any final administrative decision has been issued. As explained below,
they may not.

Friendship Commons’ Applications are still pending before the Planning Board. The
Planning Board is responsible for reviewing and acting on those Applications. Plaintiffs can raise
their arguments in that forum, and, if a final administrative decision is later issued that aggrieves
them, Maryland law provides a path for judicial review. This case is therefore not about a

completed land use decision. It is about Plaintiffs’ attempt to obtain a judicial ruling while the
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administrative land use process is still happening. At its core, this case is about who gets to decide,
and when, whether certain development restrictions still apply to redevelopment of the Property.
The law makes clear that the Planning Board must make this determination as prescribed by statute
before Plaintiffs seek relief from this Court.

STANDARD OF REVIEW

Although Plaintiff styles its request as one for summary judgment under Maryland Rule 2-
501, the dispositive issue is not whether there is a genuine dispute of material fact. The threshold
question is whether Plaintiff may invoke this Court’s jurisdiction at all before the statutorily
prescribed land use process has produced a final administrative decision. Rule 2-501 requires the
moving party to establish entitlement to judgment as a matter of law, and Plaintiff cannot satisfy
that burden where its claim is premature, unexhausted, and barred by the statutory review scheme
governing the pending Applications.

Maryland’s declaratory judgment statute expressly provides that, “[i]f a statute provides a
special form of remedy for a specific type of case, that statutory remedy shall be followed in lieu
of” declaratory relief. MD. CODE ANN., Cts. & Jud. Proc. § 3-409(b). Maryland appellate courts
apply that rule strictly where a party attempts to use declaratory judgment to bypass an
administrative or statutory review process. In Queen Anne’s Conservation, Inc. v. Cnty. Comm’rs
of Queen Anne’s Cnty., 382 Md. 306, 329 (2004), the Supreme Court of Maryland held that land
use challengers could not proceed by direct declaratory judgment action where the statutory
administrative-review process supplied the proper avenue for relief. Likewise, in Sprenger v.
Public Service Commission of Maryland, 400 Md. 1, 26 (2007), the Court held that declaratory
relief was unavailable where the legislature had provided specific remedies and the challengers

attempted to use a separate declaratory action to attack agency action outside that process. And in
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Reid v. State, 239 Md. App. 1, 16 (2018), the Appellate Court reaffirmed that § 3-409(b) bars
declaratory relief where the Legislature has created a specific statutory remedy for the type of
dispute presented.

The same threshold principles apply with particular force in land use matters. In
Renaissance Centro Columbia, LLC v. Broida, 421 Md. 474, 491 (2011), the Supreme Court held
that, because there was no final administrative decision, the plaintiff failed to exhaust its
administrative remedy and the courts erred by reaching the merits of the declaratory judgment
action. The Court further emphasized that, where the Legislature has provided an exclusive or
primary administrative remedy and judicial-review remedy, the Declaratory Judgments Act does
not supply a collateral alternative. /d. Thus, when a party seeks judicial intervention before the
responsible land use body has acted, the defect is not merely evidentiary; it is jurisdictional and
procedural. The court should deny summary judgment and decline to reach the merits because the
controversy is not properly before it.

Here, the Applications remain pending before the Planning Board, no final administrative
decision has been issued, and Plaintiff seeks a declaration that would direct how the Planning
Board must evaluate those Applications before the administrative process has run its course. Under
§ 3-409(b), Queen Anne’s Conservation, Sprenger, Reid, and Renaissance Centro, Plaintiff is not
entitled to judgment as a matter of law. To the contrary, those authorities confirm that this action
is premature, unexhausted, and an improper attempt to obtain preemptive judicial review of issues

committed in the first instance to the administrative land use process.
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ARGUMENT

I. The Court should deny Plaintiff’s Motion for Summary Judgment and
grant summary judgment to Defendant under Md. Rule 2-501(f).

Plaintiff is not entitled to summary judgment because the dispute they present is premature
and not properly before this Court. Maryland’s declaratory judgment statute does not permit
litigants to bypass a comprehensive statutory review scheme, and Maryland courts do not issue
anticipatory rulings on matters committed to an ongoing administrative process. Here, the
Applications remain pending, the Planning Board has issued no final decision, and Plaintiffs seek
a declaration that would dictate the legal framework governing that pending review. The Court
should therefore deny the Motion and, under Rule 2-501(f), enter judgment for Friendship
Commons on the threshold defects in the Amended Complaint.

A. Plaintiff’s claim is precluded by statute.

A party may not pursue declaratory relief where “a statute provides a special form of
remedy for a specific type of case.” MD. CODE ANN., Cts. & Jud. Proc. § 3-409(b). That rule
applies here. The governing land use statutes, County Code provisions, and Maryland Rules
establish the process for review of the Planning Board’s action on the Applications. See MD. CODE
ANN., Land Use § 23-401; Zoning Ordinance § 59-7.3.4.F.2; Md. Rules 7-201 et seq. and 7-401
et seq. Plaintiff may not use a separate declaratory judgment action to obtain, in advance of any
final agency action, a judicial ruling on issues the Planning Board must address in the first instance.

Yet that is exactly what Plaintiff seeks here. Plaintiff’s sole claim for declaratory relief
does not seek review of a completed land use decision. Instead, it seeks a judicial ruling directing
how the Planning Board must evaluate the Applications in light of the 1998 “Binding Elements.”

See Am. Compl. § 35; see also Am. Compl. at 12, 9 2. Plaintiff even acknowledges the relevant
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rule of § 3-409(b)? but claims it is “inapplicable here,” going on to nonsensically explain that the
Planning Board will have to decide this issue in the course of taking action on the Applications at
the July 30" hearing if this Court does not intervene. P1.’s Mem. in Supp. of Mot. for Summ. J. at
13. That is a bald attempt to displace the role assigned by law to the Planning Board.

Sprenger v. Public Service Commission of Maryland is instructive. There, the Supreme
Court of Maryland held that declaratory relief was unavailable where the legislature had already
supplied a specific statutory review process and the challengers attempted to use a separate
declaratory judgment action to attack agency action outside that process. See 400 Md. at 26. The
court explained that “as a general rule, it is inappropriate for a court to entertain a declaratory
judgment action if there is pending, at the time of the commencement of the action for declaratory
relief, another action or proceeding involving the same parties and in which the identical issues
that are involved in the declaratory action may be adjudicated.” Id. (internal quotation omitted).
That principle controls here. The Applications are expected to be reviewed and acted upon by the
Planning Board on July 30 at a public hearing at which Plaintiff may present its arguments on the
applicability of the Binding Elements. If Plaintiff is ultimately aggrieved by a Planning Board’s
decision, Maryland law provides a clear path for judicial review. What Plaintiff may not do is
bypass that process and ask this Court to decide in advance how the Planning Board must rule.
Plaintiff’s self-serving claim that a declaratory judgment will result in an “expeditious, just and
lawful resolution” of the Applications “now pending” before the Planning Board mischaracterizes
that legal process. Am. Compl. 9 35. Indeed, Plaintiff’s decision to pursue collateral judicial

intervention, rather than participate in the administrative process prescribed by law, is what injects

2 Here, Plaintiff quotes the relevant language of Section 3-409(b) but, seemingly in error, cites to Section 3-409(a)(2).
P1.’s Mem. in Supp. of Mot. for Summ. J. at 13.

10710287.8 98065.004



additional procedure, delay, and expense into the matter. Section 3-409(b) and governing caselaw
do not permit that end-run around the governing administrative scheme.

B. Plaintiff does not have standing entitling it to declaratory relief
because it fails to adequately allege special aggrievement.

Plaintiff also fails to establish standing. “Unless a complainant alleges a sufficient special
aggrievement, or is presumed to be specially aggrieved because of the subject property’s location,
he, she, or it has no standing to challenge the act but is instead merely generally aggrieved, in a
similar manner as the rest of the public.” Anne Arundel Cnty. v. Bell, 442 Md. 539, 557 (2015)
(internal quotation omitted). Plaintiff is not presumed aggrieved here, and the Amended Complaint
does not adequately allege a concrete, present injury amounting to special aggrievement. That
omission is especially significant where there is not yet any final administrative decision from
which a cognizable injury could arise.

The Complaint likewise does not identify any viable theory of standing on behalf of either
Plaintiff sufficient to support immediate declaratory relief. Without standing, there is no justiciable
controversy. See Md. State Admin. Bd. of Election Laws v. Talbot Cnty., 316 Md. 332, 339 (1988)
(explaining that justiciability is an absolute prerequisite to declaratory relief and encompasses
ripeness, standing, and the existence of an actual controversy).

C. Plaintiff’s failure to articulate a justiciable controversy renders
its claims an improper request for an advisory opinion.

A court may not consider a request for a declaratory judgment unless there is a justiciable
controversy. “A controversy is justiciable when there are interested parties asserting adverse
claims upon a state of facts which must have accrued wherein a legal decision is sought or
demanded.” Reyes v. Prince George’s Cnty., 281 Md. 279, 288 (1977). No such controversy exists

here.
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As noted above, this case does not involve any final administrative decision. Plaintiff
acknowledges as much yet still asks the Court to decide now whether the Applications must be in
accord with the Binding Elements. That question is for the Planning Board to decide in the pending
administrative proceedings. If the Planning Board rejects Plaintiff’s position, Plaintiff may appeal.
What Plaintiff cannot do is assume the Planning Board will reject its argument and ask this Court
to intervene before it has a chance to make a final decision.

Maryland law does not permit courts to decide future rights in anticipation of events that
may never occur. See Boyds Civic Ass’n v. Montgomery Cnty. Council, 309 Md. 683, 690 (1987).
Plaintiff’s alleged injury depends entirely on a chain of contingent future events, including how
the Planning Board rules on the Applications, whether conditions are imposed, and whether any
resulting decision actually causes the harm Plaintiff predicts. In the absence of a final agency
action, the requested declaration would not resolve a fixed and concrete controversy; it would
merely announce, in advance, how Plaintiff believes the Planning Board should rule. As such,
Plaintiffs are seeking an impermissible advisory opinion. Maryland courts do not render “purely
advisory opinions” or decide abstract disagreements untethered to a concrete, accrued dispute. See
Hattv. Anderson, 297 Md. 42, 46 (1983). Because Plaintiffs seek a judicial declaration that would
pre-judge an ongoing administrative process in the absence of a final decision, the Amended
Complaint should be dismissed and the Motion denied.

IL. Plaintiff has not exhausted its administrative remedies.

Even apart from the pleading defects discussed above, Plaintiff’s Motion fails because it
asks this Court to decide the merits of a dispute that is not yet ripe for judicial review. Under
Maryland law, the absence of a final administrative decision and the failure to exhaust

administrative remedies are threshold defects that must be addressed before a court considers the
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merits of a land use dispute. See Renaissance Centro, 421 Md. at 491. Here, the Applications are
still pending before the Planning Board. No final decision has been issued, no final administrative
record exists, and the administrative process remains ongoing. Until it exhausts its administrative
remedies, Plaintiff may not ask this Court to decide now whether the Binding Elements apply to
the Applications.

Plaintiffs effectively concede their request is premature, by acknowledging that this case
“does not arise in the typical fashion of judicial review of a completed agency land use decision.”
PL.’s Mem. in Supp. of Mot. for Summ. J. at 2. That concession is fatal. Plaintiff may not seek a
pre-emptive judicial review of an agency decision that has not yet been made. And it may not seek
relief from this Court until the administrative process is completed.

Plaintiff also argues that it should not have to expend time and resources presenting
objections in the administrative forum before seeking judicial relief. See id. at 21. That is not a
legal justification for bypassing the process prescribed by statute. It is simply an admission that
Plaintiffs prefer immediate judicial intervention to the ordinary administrative path. If the Planning
Board ultimately issues a final decision that aggrieves Plaintiffs, they may seek judicial review as
authorized by law. Until then, however, there is no final agency action, no exhausted
administrative remedy, and no ripe controversy for this Court to decide. The Court should therefore

deny Plaintiff’s Motion and decline to reach the merits.
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CONCLUSION

WHEREFORE, Defendant Friendship Commons Partners LLC respectfully requests that
the Court deny Plaintiff Village of Friendship Heights’ Motion for Summary Judgment, enter
judgment in favor of Friendship Commons under Rule 2-501(f) on the threshold defects in the
Amended Complaint, dismiss the Amended Complaint, and grant such other and further relief as
the Court deems just and proper.

Respectfully submitted,
LERCH, EARLY & BREWER, CHTD.

/s/Erin E. Girard

Erin E. Girard (CPF# 0112110281)
Michael J. Goecke (CPF#1001050001)
7600 Wisconsin Avenue, Suite 700
Bethesda, Maryland 20814
301-657-0736 (Phone)

301-347-1795 (Fax)
eegirard@lerchearly.com
mjgoecke@lerchearly.com

Counsel for Defendant

Friendship Commons Partners LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on June 18, 2026, a copy of the foregoing was served via the
Court’s MDEC electronic filing system.

/s/Erin E. Girard
Frin E. Girard
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